
IN THE COURT OF CHANCERY OF YORK 

IN RE CHRIST CHURCH, ALSAGER 

Constitution: 

Auditor of the Chancery of York, 
Chancellor Thomas Coningsby QC, 
Chancellor Rupert Bursell QC.  

J  U D G M E  N T 

This i s  an appeal from the decision  of Chancellor Lomas 1 s i t t i n g  

in the Consistory Court of Chester .  The facts  are bri�fly as 

the A p p e l l a n t ' s  father ,  Arthur D a v i e s ,  died on 
1

he 1 2 t h  

February 1 9 8 1  and was cremated;  his  ashes  were interred !  in the 

Garden of Remembrance· in the churchyard of Christ  phurch ,  

follows :  

A l s a g e � .  The A p p e l l a n t ' s  mother,  Sarah Ellen D a v i e s ,  died in  
I  

I  

1 9 9 5 ;  although she had been received back into the Roman Catholic  

Church shortly  before her death he� body was buried in the same 

churchyard about 9 0 f t  -  some 3 0  paces or so - away 

h u s b a n d ' s  a s h e s .  

The Appellant  i s  the on�y r e l a t i v e  of the two deceased  and 

w i s h e s  that the remains of h i s  parents should r e s t  together in 

the same g r a v e .  He describes  h i s  request as simple  and s i n c e r e .  

That i t  is  sincere  cannot be doubted.  Since  h i s  m o t h e r ' s  remains 
I  

could not be buried in the Garden of Remembrance comoliance with 
-  !  

h i s  wish  would involve exhumation of h i s  f a t h e r ' s  ashes : .  The 

Appellant discussed  h i s  wish  with undertakers in 1 9 9 5  and asked 

them to make the necessary application .  For reasons that �re not 

the fault of the Appellant no petition was made until  May :  1 9 9 7 .  



T� undertakers mistakenly  assured him that there should be no 

d i f f i c u l t y  and the Appellant believed t h a t ,  although exhumation 

i s  a  serious m a t t e r ,  it  was a straightforward c a s e .  We do not 

in any way c r i t i c i s e  the Appellant and,  not k n o w i n g :  all the 
I  

i  

f a c t s ,  we cannot c r i t i c i s e  the undertakers .  However, we shall 

take steps to ensure that the terms of this judgment are: brought 
i  

to the attention of  undertakers generally .  The v i c a r ,  the 

Reverend John Varty ,  had no objection  as long as all application 

forms and consents were in order .  The hearing took plac� on the 
;  

3rd September 1 9 9 7 .  In addition to the Appellant t h e ! l e a r n e d  

Chancellor heard evidence from the vicar who accepted tha� he had 

not treated the matter s u f f i c i e n t l y  seriously  at the o u t s e t .  He 
!  

also heard evidence  from the Ar chde acon of Macclesfie l ld ,  the 

Venerable Richard G i l l i n g s ,  as to the b a s i c  theology contained 
I  
i  

in and reflected  by the funeral service  of the Anglican Church .  

This  the Archdeacon divided  into four e l e m e n t s ;  thanksgiving for 
!  

the l i f e  of the departed ;  the commendation of the soul of the 

departed ;  the committal of the mortal remains ;  and the pastoral 
l  

care of the bereaved .  He emphasised that the importance of  

pastoral care of those who mourn must  always be borne in m�nd but 

stressed that the Court was right  to exercise  care in  considering 

whether to authorise the exhumation of remains once interred in 

consecrated ground .  In the event and for reasons to which we 
I  

w i l l  return the learned Chancellor refused the p e t i t i o n .  

Whether a hearing is necessary:  

The Appellant has requested that this appeal should procred on 

written representations only and without  the need for a hearing 
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b- --:,re this C o u r t .  In addition  to a short written  representation 

he has also sought to place before us the following documents :  

a  copy of a statement he apparently read at  the hearing at first 

instance ;  a  letter from the crematorium manager of the Crewe 
I  

Cemetery and Crematorium s t a t i n g  that 3 2  exhumations werd carried 
I  
I  

out in that cemetery between February 1 9 9 7  and January 1 9 9 8 ;  and 
I  

I  

a letter dated the 2 4 t h  November 1 9 9 7  from the undertakers 
!  

stating ,  in greater d e t a i l  than in their letter of the 3rd July 

1 9 9 7 ,  why they envisaged no practical problems in removing his  
I  

f a t h e r ' s  casket and contents  in  i t s  complete s t a t e .  \  

There i s  no express  provision in the E c c l e s i a s t i c a l  

Jurisdiction  ( F a c u l t y  A p p e a l s )  Rules  1 9 6 5 ,  S . I .  1 9 6 5 / 2 5 1
1

,  :or a 

hearing on � r i t t e n  representations  alone even i f  ( alth9ugh  not 
I  

the case  h e r e )  the original  hearing was disposed of  on the basis  

of written  representations  pursuant to Rule 2 5  of the Faculty 

Jurisdiction  Rules  1 9 9 2 ,  N o .  2 8 8 2 .  U s u a l l y  an oral hearing would 
I  

be held but here there are no o b j e c t o r s ,  no other inte r ested  

parties  and the Appellant  does not require to make 

representations  i n  p e r s o n .  In such a  case the cost  of a hearing 

would be q u i t e  u n j u s t i f i e d  and possibly  oppressive unless  this 
!  
I  

Court believed i t  would be a s s i s t e d  in some way by an oral 

h e a r i n g .  In our opinion that i s  not the case  h e r e .  We b e l i e v e  

that the Court may properly give directions that the appeat shall 

be decided upon the w r i t t e n  representations without a Court 

h e a r i n g .  Those directi o ns  we have g i v e n .  In so doing the Court 
I  

relies on i t s  inherent right  to regulate i t s  own pro1cedure 
i  

providing that directions  to  this  end do not affect  any 
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s·  • , s t a n t i v e  law and are not in any way contrary to any e x i s t i n g  

rules ,  neither  of which i s  the case h e r e .  

Whether we should receive additional evidence.  

The only evidence that would add to the facts adduced before the 
I  

Chancellor would be the l e t t e r  from the crematorium manager.  

Under Rule 8 ( 1 )  of  the 1 9 6 5  Rules further evidence can pnly be 

called " i n  exceptional circumstances"  and this  normally means 

that the evidence could not have been adduced in the lowe� c o u r t :  

In re S t .  Gregory's, Tredington ( 1 9 7 2 ]  Fam 2 3 6  at  p . 2 4 1  per 
I  
1  

Deputy Dean Newsom Q C .  Clearly evidence s i m i l a r  to that !  of  the 
I  
I  

crematorium manager could have been so adduced and \in the 

circumstances we cannot pay attention to her l e t t e r ;  howeyer,  we 
i  

would point  out t h a t ,  even i f  a d m i s s i b l e ,  her evidence would not 
i  
I  

have taken the matter  further unless  i t  had been s p e c i � i c a l l y  

directed  to exhumat ions  from consecrated ground .  In t h i s  

connection i t  i s  important that  p e t i t i o n e r s  and underitake::::-s 
I  
I  

should appreciate  that  w h i l s t  i t  i s  the law of the land ' that  a 

f a c u l t y ,  and only a f a c u l t y ,  i s  required for exhumation out of  

consecrated ground i n t o  consecrated ground in other c i r cumst anc e s 

a Home O f f i c e  l i c e n c e  w i l l  be required p o s s i b l y  in addition to 
i  

a f a c u l t y .  The a t t i t u d e  of the Home O f f i c e  w i l l  not be that of 

the Chancellor .  I t  i s  underestood by this Court that the Home 

Office  w i l l  normally grant a licence  for exhumation .  i  The 
I  

!  
Chancellor,  however ,  must follow E c c l e s i a s t i c a l  law and ,  acting  

within  that l a w ,  must  make a judgment .  I t  should be emphasised 

that his  decision must  be reached in  a  j u d i c i a l  w a y .  
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WI- '-:her the case involves a question of doctrine,  ritual or 

ceremonial. 

The Chancellor has c e r t i f i e d ,  pursuant to Rule 3 ( 5 )  of the 

E c c l e s i a s t i c a l  Jurisdiction  Measure 1 9 6 3  that this  case does not 

"involve a  question of doctrine ,  ritual or ceremonial" .  
I  

We 

agree .  This  c e r t i f i c a t i o n  seems to us of particular importance 

in this case as i t  underlines the fact that the evidenc� of the 

Archdeacon,  although concerned with the theology of burtal ,  did 

no more than emphasise  in  addition to the pastoral s i d e  o� burial 
!  

services  that the committal of  mortal remains i s  of  sub�tantial  

importance .  In  other words h i s  evidence  underscored the 

theological reason for the protective  j u r i s d i c t i o n  of  

E c c l e s i a s t i c a l  Courts i n  consecrated  ground .  

The Chancellor 's  D e c i s i o n :  

The Chancellor was faced w i t h  one variation  of a problem 

which i s  becoming i n c r e a s i n g l y  f r e q u e n t .  We are aware tpat the 
!  

�roblem has caused considerable  d i f f i c u l t i e s  for fhancellors and 

d i f f e r i n g  approaches by t h e m .  Accordingly we are pleased tha� 

this  appeal  g i v e s  us the opportunity to express the v i e w ; o f  the 

Appeal C o u r t .  In so doing we are conscious that we have the very 

considerable  advantage of being three and being able together to 

consider the various c o n f l i c t i n g  approaches .  We hope and believe  
I  
!  

that this  judgment w i l l  a s s i s t  all  chancellors ,  both in this  and 
I  
I  

in the Southern p r o v i n c e .  

In h i s  judgment the Chancellor s t a t e d :  

" I t  i s  particularly  important 
emphasise  that applications  of 
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formality and that the primary duty of this Court is  to 
safeguard the remains once interred in corisecrated 
ground and that there should be no disturbance of such 
remains save for good and s u f f i c i e n t  reason .  I t  i s  of the 
greatest importance that a  situation should not arise where 
it  is  thought t h a t ,  provided the mechanical forms of 
application are complied w i t h ,  remains may be trapsported 
from one place to another at the wish of those surviving 
the d e c e a s e d . "  !  

He then continued to quote from a decision  of his  own in In re 

S t .  Peter's Churchyard, Oughrington [ 1 9 9 3 ]  1  WLR 1 4 4 0  at p . 1 4 4 2  
( s u b n o m ) .  Re Smith [ 1 9 9 4 ]  1  All E . R .  9 0  at p . 9 3 :  

" I n  my judgment i t  i s  clear that both men and women 
desire  and hope that when after their death their 
remains have been decently  and reverently interi;ed 
they should remain undisturbed .  Where the burial nas 
taken place in ground consecrated in accordance with 
the rites  of the Church of England i t  i s  clear that 
the intention of all  those taking part is  that earthly 
remains oi the deceased are to be f i n a l l y  laid to r�st  
once and for a l l . "  1  

For our purposes i t  i s  not necessary to quote further from 

the C h a n c e l l o r ' s  d e c i s i o n .  S u f f i c e  i t  to say  that he aid not 
I  

find good and s u f f i c i e n t  reasons for acceding to the A p p e l l a n t ' s  

request  for exhumation .  

The Grounds of Appeal :  

In h i s  Notice of Appeal the Appellant gives the Gro�nds of 

h i s  Appeal a s :  

" 1  .  With  regards to Point  1  -  my f a t h e r ' s  remains were 
placed in an Oak Casket  with  an inner plastic  l i n e r .  
This p l a s t i c  liner  can be buried for many decades 
without deterioration (  this i s  a  proven s c i � n t i f i c  
fact - See  Appendix B ) .  Chancellor Lomas did  rtot ask 
for confirmation of  the practical  aspects Qf the 
interment and therefore could not take them into 
account in h i s  Judgment .  

2 .  With  regards to Point  2  -  Alsager Church cemetery i s  
approximately 6 miles  from Crewe Cemetery where 3 2  
exhumations were carried out during the l�st 1 2  
months.  I  agree with  Chancellor Lomas that gr�nting 
authorisation of exhumations i s  a  very serious process 
that must be investigated correctly .  However ,  with 
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the facts  presented in Appe nd i x C I do not bel:ieve that. 
authorisation of  my application was creating a 
precedent in che Crewe/Alsager area.  As a parishioner 
who supports my Church i t  does appear from the faces  
that I am being subjected to unfair discriminationu .  

He argues that when these matters are taken into account .  :here 
'  .  

I  

i s  no valid  reason for the application to be refused .  -�-S tc ( l )  

we see no reason to think :hat the Chancellor failed  to take into 
I  

account these factors which are well-known and did nod reauire 

any confirmation.  As to ( 2 )  although not e x p l i c i t l y  s t a t e d ,  t h i s  

is  clearly a reference to the evidence of the crematorium rna�ager 

and therefore to that passage in his judgrnenc when the Chancellor 

spoke of his concern ttat a precedent would be created if  he were 

co permit the exhurnatinn sought .  Although a Chancellor must have 
. l '  .  �  .  .  f  h �  ;.....  a  ccns i s t enc po icy t ne r e can O J..  course be no que s t i on 0

1
_ .. _ _  m ... y 
i  

a decision  on the f a c e s  cz-e a t  i nq a legal  pz e ce de nt; . i  As w i :.  2.  
l  

the C�a�=ellor w i l l  be ::>ecc�e apparent 

each time he cor.s i de r s a 

tte 

for exhurna t ilon . 
I 

• I 

represe!"l::.acions ,  

faced w:th cihe sa�e 
I  

reques: 

writ c en in h i s  i s  c l e a r  t  ha t , 
.  t 

]. ... 

ques�ion 

.�ppellar::. a l s o  appeals on the ground that che Chancellor -  .  ..  ..  
r a i  ;  e·::. 

:.o place  any, or any s � f f : c i e � t ,  reliance  on che evidenc� of 
I  

·..;.�der�akers as  to the cr a c t i ce L i  c  i  e  s  o  f  the exhuma c a on a r; t.::e 

part:cular  c a s e .  

The Law: 

Al t houqh applications for exhumation are common , at l e a s e  a  n  a  

number of  dioceses ,  w i t h  an increasing numbe� of cases  concer�ing 

caskets  containing crema�ed remains ,  there i s  no reported 

relevant case in either t h i s  Court or in the Court of  Arcpes .  A 
I  

number of cases at f i r s t  instance has been reported in the law 
i  

r epor t s and further cases are summarised in the E c c l e s i a s t i c a l  

Law Journal or ,  unreported ,  may be found in the Middle :  Temple 

Library. We see no value in stating and examining all those 

c a s e s .  However ,  to set  the background i t  may be useful to quote 

from some earlier d e c i s i o n s .  
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In In re Dixon ( 1 8 9 2 ]  Probate 3 8 6 ,  D r .  Tristram s e t  out t h e  

law in t h i s  manner ( a t  p . 3 9 3 ) :  

One r e s u l t  o f  b e i n g  buried in consecrated ground i s  that 
the s i t e  i s  under the e x c l u s i v e  control of the 
E c c l e s i a s t i c a l  C o u r t s ,  and no body there b u r i e d  can be 
moved from i t s  p l a c e  o f  interment w i t h o u t  s a n c t t o n  of a 
F a c u l t y  to be granted upon the a p p l i c a t i o n  of the dxecutors 
or members o f  t h e  f a m i l y ,  for reasons approved by tjhe court 
or upon a p p l i c a t i o n  of other p a r t i e s  on the ground of 
n e c e s s i t y  or of proved public c o n v e n i e n c e ,  -  and �hen only 
for r e - i n t e r m e n t  i n  other consecrated g r o u n d . ' '  1  

This s t a t e s  the general p r i n c i p l e  but i s  of l i t t l e  a s s i s t a n c e  in 

i n d i c a t i n g  the r e a s o n s  w h i c h  should be approved by th� C o u r t .  
;  

F u r t h e r ,  al though r e - i n t e r m e n t  in other consecrated groulnd would 
I  
i  

n o r m a l l y  be n e c e s s a r y  i t  i s  p o s s i b l e  to t h i n k  of c i r c u f s t a n c e s  

e . g .  the s c a t t e r i n g  o f  ashe s  a t  s e a ,  where t h i s  m igh t  not be s o :  

s e e  Re Stocks deceased [ 1 9 9 5 )  4  E c c .  L .  J .  5 2 7 ;  The Time s  5 t h  
I  
I  

I  

Sept e m b e r  1 9 9 5 .  We a=e not concerned w i t h  a o p l i c a t i o n s  ioon the  
-  •  I  •  

!  

grounds of n e c e s s i t y  or of  proved p u b l i c  c o n v e n i e n c e  and do not 

here c o n s i der  s u c h  c a s e s  f u r t h e r .  

In In re Matheson ( 1 9 5 8 ]  

C han c ello r  S t e e l  s t a t e d  ( a t  p . 2 0 4 ) :  

WLR 2 4 6 ;  Al 1 E .  R .  2  0  2 ;  

"From the e a r l i e s t  time  i t  has been the n a tur a l  des i r e of  
most men that afte r  de a t h  t h e i r  bodies should be d�cently  
and r e v e ren tly interred and should remain undis ,turbed.  

I  

Bur i a l  in c o n secrated ground secured t h i s  n a t u r a l \  d e s i r e  
b e c aus e  nobody so buried could l a w f u l l y  be d i s t u r b e d e x c ept  
i n  accordance w i t h  a  Fa c u l ty o b t a i n e d  i n  the C o n s i s t o r y  
C o u r t .  As a l l  sorts of cir c u m s t a n c e s  w h i c h  carinot be 
foreseen may a r is e  which make i t  d e s i r a b l e  or imp�rative 
t hat  a body s h o u ld be d i s i n t e r r e d ,  I  f e e l  t h a t  th4 Court 
should be slow to place any f e t t e r  on i t s  d i s c r et i o n a ry 
power or to hold that such f e t t e r  already e x i s t s .  '  In  my 
v i e w  there i s  no such f e t t e r ,  each case must be considered 
on i t s  m e ri t s  and the Chancellor must d e c i d e  as a matter of 
j u d i c i a l  discreti o n whether a p a r t i c u l a r  a p p l i c a t i o n  should 
be granted or r e f u s e d . "  

I t  should be e mphasised t h at  the d i s c r e t i o n  r e f e r r e d  to i s  a  
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1, 11 discretion  which must  be applied j u d i c i a l l y  and i s  not a 
discretion  in the sense  that the word i s  frequently  g i v e n  in  
common speech .  

In In re Church Norton Churchyard [ 1 9 8 9 ]  Fam 3 7  ( I S u b n o m . )  
Re Atkins [ 1 9 8 9 ]  1  A . E . R . 1 4  Chancellor Quentin Edwards QC s t a t e d  

I  
i  

( a t  p . 1 9 ) :  
"The discretion has undoubtedly been expressed to be q u i t e  
u n f e t t e r e d .  I t  i s  to be exercised reasonably,  accqrding to 
the circumstances of each c a s e ,  taking into account l  changes 
in human affairs  and ways of thought but always I  mindful 
that consecrated ground and human remains committed to i t  
should ,  in  p r i n c i p l e ,  remain undisturbed .  l  
The court then should begin with the presumption t h a t ,  
s i n c e  the body or ashes  have been interred in consecrated 
ground and are therefore in the c o u r t s '  protection o r ,  in  

W h e a t l e y '  s  words ,  ' s a f e  c u s t o d y ' ,  there should !  be no 
disturbance of  that ground except  for good r e a s o n i  There 
i s  a  burden on the p e t i t i o n e r  to show that the presumed 
intention of those who committed the body or ash:es to a 
l a s t  r e s t i n g  place i s  to be disregarded or overbor�e .  The 
f i n a l i t y  of  Christian  burial must be respected  even though 
i t  may not be absolutely  maintained in all  c a s e s .  The 
court should make no d i s t i n c t i o n  i n  t h i s  between a body and 
ashes and should be careful  not to g i v e  undue weigh�  to the 
undoubted fact  that  where ashes have  been buried i n  c.  

casket  t h e i �  d i s i n t e r m e n t  and removal i s  s i m p l e r  �nd l e s s  
expensive  than the d i s i n t e r m e n t  of a body and is  u n l i k e l y  
to g i v e  r i s e  to any r i s k  to heal  t h .  .  . . . . .  
The court should r e s i s t  a  p o s s i b l e  trend towards re : garding 
the remains of  loved r e l a t i v e s  and spouses  as portable ,  to 
be taken from place  to place so that the grave or place o f  
interment of  ashes may be the more e a s i l y  v i s i t e d .  • i  

Finally  we refer to In re Stocks - deceased ( 1 9 9 5 ]  4  E c c .  L . J .  

5 2 7 ;  The Times  4th  September 1 9 9 5 ,  a  d e c i s i o n  of Maclean C h .  We 

commend the guidance given  by the Chancellor ,  l  which i s  
!  

reformulated by u s ,  but only in minor w a y s ,  as f o l l o w s :  !  

1  .  Once a body or ashes have been interred in  consecrated 
ground, whether in a churchyard or in a  consecrated section  

!  
of a municipal cemetery ,  there should be no disturb�nce of 
the remains save for good and proper reason .  
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2 Where a m i s t a k e  has been made in e f f e c t i n g  the burial ,  for 

example a burial  in  the wrong grave,  the court i s  likely  to 

find that a good reason e x i s t s ,  e s p e c i a l l y  when the 

3 .  

petition  is  presented promptly after the discovery of  the 

f a c t s .  
I  

I  

In other cases  i t  will  not normally be s u f f i c i e n t  to show 

a change o f  mind on the part of  the relatives  of the 

d e c e a s e d ,  or that  the spouse or another close  relative o f  

the deceased has subsequently been buried e l s e w h e r � .  Some 

other circumstance must usually  be shown.  

4 .  The passage of  t i m e ,  e s p e c i a l l y  w!1en t h i s  runs into a 

number of  y e a r s ,  

w i l l  be g r a n t e d .  

:  

may make i t  l e s s  l i k e l y  that  a  racul t y  
I  

!  

5  .  
I  

No d i s t i n c t i o n  i s  to be drawn between  a  body and c�emated 
!  

r e m a i n s ,  except  insofar as the processes  of  de cay may 
I  

affect a c o f f i n  more than a casket containing ashes  and may 

also  a f f e c t  

n e i g h b o u r s .  

the s e n s i b i l i t i e s  of a congregation o::::- 
1  

6 .  I t  i s  i m m a t e r i a l  whether or not  a  Home O f f i c e  l i c e � c e  has 

already b�en o b t a i n e d .  

,  

The Question for Chancellors :  

Bearing in mind  that i t  i s  the applicant who seeks to 
!  
I  

disturb the accepted norm we are s a t i s f i e d  that the c r i t i c a l  

question  for the Chancellor i s :  I s  there a good and proper r e a son 

for exhumation that reason being l i k e l y  to be as 

acceptable by r i g h t  t h i n k i n g  members of  the Church at  large? I f  
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t� re i s  he should grant a f a c u l t y .  I f  n o t ,  he should n o t .  

To the end of a s s i s t i n g  the Chancellor to a proper decision 

we recommend that when the application i s  made i t  s  hou Ld be 
I  

accompanied by a plan o f  the graveyard or cemetery showing the 
I  

church building ,  [  i f  a p p r o p r i a t e ] ;  any residential dwellings 

within close proximity;  and the situation of the grave from which 

the remains are to be removed. Upon receipt of the apptication 

the �ancellor should consider whether he needs a resol�tion of 
i  

the P . C . C .  

The Chancellor w i l l  need to bear in mind that the a
1

plicant  
I  

must  prove the good and proper reason to the usual s \tandard 
:  

applicable in  f a c u l t y  c a s e s ,  namely on a bala�ce of 
I  

p � o b a b i l i t i e s .  Various factors w i l l  help  him in deciding �hether 

or not t h i s  has been d o n e .  I t  i s  not possible  to l i s t  all  the 

factors which may be r e l e v a n t .  However,  ex?erience ha$ shown 
i  

that some factors re-occur frequently ,  some arguing for a f a c u l t y  

and some a g a i n s t .  

Although mistaken  advice by a funeral director or anyone as 

to the likelihood of a s u c c e s s f u l  petition  in i t s e l f  i s  unlikely  

to carry much weight a  mistake by the applicant or by a
1  

third 
!  

party ,  such as an incumbent church warden ,  next of k i n ,  
\  

an 

undertaker ,  or some other person ,  e . g .  as to l o c a l i t y ,  may be 

persuasive to the grant o f  a  f a c u l t y .  Other matters which may 

be persuasive are medical  reasons relating to the aoplicant�  that  
•  I  

i  
I  

all close relatives  are i n  agreement ;  and the fact t halt the 

1  1  



ir irnbe n t ,  the P .  C .  C .  and any nearby residents  agree .  T�a t .  there 

i s  l i t t l e  r i s k  of a f f e c t i n g  the s e n s i b i l i t i e s  of congr�gations 

or neighbours,  may be persuasive although in practice this  is  not 

likely  to apply to municipal cemeteries .  

I  
The passage of a substantial period of time w i.I'L  argue 

against the grant of  a  f a c u l t y .  Public health factors and 

improper m o t i v e s ,  e . g .  serious unreasonableness or family feuds 

w i l l  be factors arguing against  the g r a n t .  I f  there is  n6 ground 
I  

other than that  the applicant  has moved to a new area and wishes 
!  

the remains also  to be removed this i s  l i k e l y  to be an inadeauate 
I  -  

i  

r e a s o n .  In  no�mal circumstances  i f  there is  no intentio�  to re- 

inter in consecrated ground this  w i l l  be a 
i  

f 
l..  . 1  �  ac ..... o::::- aga:.ns .....  

!  
the 

grant of  a  f a c u l t y .  I f  the removal would be contrary [  to the 
intentions  and w i s h e s  of the d e c e a s e d ;  i f  there i s  rea�onable 

I  

opposition from members of the f a m i l y ;  or i f  there i s  a  r i s k  of 

a f f e c t i n g  the s e n s i b i l i t i e s  of  the congregation 0r 

!  
the 

neighbourhood ,  t h e s e  w i l l  be factors arguing against  the g=ant 

of a f a c u l t y .  

The Chancellor w i l l  need to weigh up all  the r e Le van t 
:  

p o i n t e r s ,  for and a g a i n s t ,  whether i l l u s t r a t e d  here or n o t ,  and 

then answer the q u e s t i o n  which we have s t a t e d .  

Conclusion :  

This Court has power to substitute  i t s  own discretion  for 

that of the chancellor and ,  i f  s a t i s f i e d  that the chanced Lo r I s  
i  

discretion i s  based on an erroneous evaluation of the facts  taken 
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I 

as whole ,  i t  should allow the a p p e a l :  In re S t .  Greaorv' s ,  

Tredington ( 1 9 7 2 ]  Fam 2 3 6 .  As has been indicated ,  the essential  

question for the chancellor w a s :  Has the petitioner  shown a good 

and proper reason for exhumation that reason being likely  to be 

regarded as acceptable by right thinking members of the !Church at 

large? We consider that the decision of Chancellor Lomas, 

although differently expressed and seeming to scress  some matters 

which we do �oc find h e l p f u l ,  was broadly in line  w�th  the law as 

previously understood and as stated  in this  judgment .  Further,  

he made no errors in his  findings of f a c t .  Accepting :he law as 

we have s:ated  it  to be we have unan i mous Ly decided i  that the 

C h a n c e l l o r ' s  decision was not in error.  In reaching our decision 

che most we�ghcy factors have been :  

T:ie f a t h e r ' s  remains have remai�ed undisturbei some 1 7  

y e a r s ;  

intermenc each of 

very 

the mortal remains of jot� c:  

I  

�C..aces of 
-  I  

I  

I  •  
ccysecrat.ed. 

I  

w�th��  the sa�e 

sepa�ates the ��c  distance 

which i s  

she rt 

so chat 

Only 

c u r t i l a g e ;  

2 .  

A p p e ! l a � t ' s  pare�ts have been commic=ed 

r-  .....  · : l y, c 1.- s _ a .:  .......  j --· ·1- · · .!  -- . 

We jelieve �e understand why che Appella�t came tc s�s?ec:  :ia= 

�e had bee� s��jec:ed  to  unfair d i s c r � m i � a t i o n ;  we :��s:  tta= ie 

w i : l  now a��reciace  thac this  was not s o .  

There w i l l  be no order for c o s t s .  

John Owen 

:. o  July 1 9 9 8  

Thomas A Conings�y 

1 0  July 1 9 9 8  
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